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REPORT SUMMARY 
 

REFERENCE NO - 21/01637/OUT 

APPLICATION PROPOSAL 

Outline Planning Application (All Matters Reserved except access) - Demolition of existing 

buildings and construction of nine dwellings with associated parking and landscaping 

ADDRESS Tunbridge Wells Borough Council Benhall Mill Depot Benhall Mill Road Royal 

Tunbridge Wells Kent TN2 5JH  

RECOMMENDATION to GRANT planning permission subject to the completion of a legal 

agreement and subject to conditions (please refer to section 11.0 of the report for full 

recommendation) 

SUMMARY OF REASONS FOR RECOMMENDATION 

• In the absence of a five year supply of housing, the housing supply policies (including 
those related to the Limits to Built Development (LBD) are “out-of-date”.  

• Paragraph 11 and Footnote 7 of the National Planning Policy Framework (NPPF) 
requires that where relevant policies are out-of-date that permission for sustainable 
development should be granted unless specific policies in the NPPF indicate that 
development should be restricted (and all other material considerations are satisfied); 

• The proposal would result in the delivery of sustainable development and therefore, in 
accordance with Paragraph 11 of the NPPF, permission should be granted, subject to 
all other material considerations being satisfied. The proposal is considered to accord 
with the Development Plan and Local Policy in respect of these material considerations.. 

• The number of residential units is considered to be appropriate to this site. 

• There is no objection to the loss of the existing buildings or land uses. 

• Additional landscaping is proposed as part of the development. 

• There would not be any significant ecological impact as a result of the proposed 
development.  

• The traffic movements generated by the development can be accommodated without 
detriment to highway safety and the proposal includes adequate car parking provision.  

• The development would not be significantly harmful to the residential amenities of 
neighbouring dwellings.  

• The proposal is within the LBD of Tunbridge Wells, a tier 1 settlement as defined within 
the 2010 Core Strategy which hosts a wide range of shops, schools and other 
amenities; 

• Other issues raised have been assessed and there are not any which would warrant 
refusal of the application or which cannot be satisfactorily controlled by condition. 

INFORMATION ABOUT FINANCIAL BENEFITS OF PROPOSAL 

The following are considered to be material to the application: 

Contributions (to be secured through Section 106 legal agreement/unilateral 
undertaking): £6209.00 towards mitigation of the highways impact of the development upon 
the Pembury Road corridor 

Net increase in numbers of jobs: N/A 

Estimated average annual workplace salary spend in Borough through net increase in 
numbers of jobs: N/A 

The following are not considered to be material to the application:  

Estimated annual council tax benefit for Borough: £1608.12 
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Estimated annual council tax benefit total: £16067.25 

Estimated annual business rates benefits for Borough: N/A 

REASON FOR REFERRAL TO COMMITTEE 

Tunbridge Wells Borough Council is the applicant and landowner 

WARD Pantiles & St Marks PARISH/TOWN COUNCIL  

N/A 

APPLICANT Tunbridge Wells 

Borough Council 

AGENT HMY LLP 

DECISION DUE DATE 

14/01/2022 EOT 

PUBLICITY EXPIRY DATE 

11/08/21 

OFFICER SITE VISIT DATE 

Various  

RELEVANT PLANNING HISTORY (including appeals and relevant history on adjoining 

sites):  

21/01211/FULL Demolition of existing buildings and erection of a 
single-storey depot building; parking; hard and soft 
landscaping 

Granted 21/10/21 

 
MAIN REPORT 
 
1.0 DESCRIPTION OF SITE 

 
1.01 This site on Benhall Mill Road covers a large section of what is currently the TWBC 

cemetery maintenance yard and depot. A new smaller depot is permitted to be 
developed on the remainder of the site, pursuant to planning permission 
21/01211/FULL. 

 
1.02 The site currently contains a number of dilapidated storage and maintenance 

buildings around the edges with the centre of the site consisting of scrub land with 
occasional deposits of spoil and building materials associated with depot activities. 
The demolition of the buildings has already been approved as part of the above 
planning permission. 

 
1.03 An old brick and ragstone wall forms the north-east boundary with Benhall Mill Road. 

There is an opening in the existing wall formed with two brick piers which is 
boarded up (the depot is currently accessed through a separate access point to the 
north). 
 

1.04 Either side of the opening in the wall are some self-sown trees. The ones to the east 
are substantial and have grown through and damaged the stone boundary wall. 
There are three Birch trees to the west of the entrance adjacent to the wall, one of 
which appears to be dead. 

 
1.05 The south-east boundary of the site is formed by an approx. 1.5m high brick wall 

which separates the back gardens of an existing residential development on Cypress 
Grove from the site (which is at a lower level). 

 
1.06 The south-west boundary with the cemetery consists of lines of Leylandii trees which 

form the boundary. This changes to semi-mature deciduous trees and hedges either 
side of a 5-bar gate which gives access to the cemetery, in the southern tip of the 
site. There is fall from north-west to south-east across the site of approx. 2m. 
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1.07 Beyond the site, a new residential development of approx. 50 dwellings is currently 
under construction on the other side of the Benhall Mill Road, on land within Wealden 
District Council’s area. Further down the road at Little Mount Farm (also in WDC’s 
area) there is; 
 

• An extant outline permission (WD/2019/1648/MAO) for the demolition of the 
existing buildings and the erection of a continuing care retirement community 
of up to 146 units of accommodation (C2 Use) and various facilities including 
restaurant, cafe, shop, hairdressers and GP facility. 
  

• An outstanding planning application (WD/2017/0143/MAJ) for 159 dwellings 
on the adjacent site which has a resolution to grant planning permission from 
WDC’s 17th December 2020 Planning Committee, but which is yet to be 
formally determined. 

 
1.08 As the site was originally part of the cemetery, there were some existing burials on 

and near the south-east boundary, dating from approximately 150 years ago. These 
have been exhumed and were reinterred in October 2020. 

 
2.0 PROPOSAL 
 
2.01  The application has been submitted in outline form. It is for clearance of the site, 

demolition of all buildings within the red lined area and the construction of nine 
dwellings within the main part of the site with associated garden and parking plus 
landscaped areas. All matters are reserved apart from access.  

 
2.02 The new housing development would cover approx. 0.4 hectares of the existing 

depot site with the remaining 0.12 hectares being retained for the previously 
permitted new depot building and yard. 

 
2.03 As such, the plans which have been submitted are (aside from access details) 

indicative only. The detailed design of the scheme would be incorporated in a 
subsequent reserved matters application. 

 
2.04 An indicative schedule of accommodation shows the potential mix of housing, which 

can be achieved in this development. This suggests 9 new dwellings comprising of 
3no. 5-bed houses, 2no. 4-bed houses and 4no. 3-bed houses. The indicative plans 
show 20no. car parking spaces in total (including two visitor spaces). 

 
2.05 The existing access in the north of the site will be retained for use with the new 

depot. A new 1.8m high brick wall is proposed for the northern boundary between the 
new dwellings and new depot building, forming a solid barrier to conceal the depot 
and help limit noise from it. 

 
2.06 Thus a new access will be required from Benhall Mill Road and an opening made in 

the existing boundary wall. Currently there is a lay-by and an existing crossover 
either side of the new entrance. It is proposed that the lay-by is removed, and the 
kerb and grass verge reinstated. A footpath will be created either side of the new 
access for pedestrians. 

 
2.07 The cemetery boundary is formed largely with Leylandii trees which are proposed to 

be thinned out and reduced in height to approx. 3m to allow more light into the 
proposed gardens of Units 01-05. New native species hedging will also be introduced 
on western boundary in front of the thinned out Leylandii to the rear of Units 01-05. 
Along the eastern boundary, a green buffer landscape zone (where two or three new 
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trees will be planted along with the introduction of some native species hedgerow will 
be created, which will be interspersed with parking spaces. In the southern tip of the 
site is an area of dense scrub and trees. It is proposed this area is thinned out with 
significant specimens retained if appropriate and then supplemented with two new 
trees and understorey planting to support enhanced biodiversity.  

 
3.0 SUMMARY INFORMATION 
 

 Existing  Proposed Change (+/-)  

Site Area (hectares) 0.52 0.4 -0.12ha 

(separate area 

for new depot) 

Land use(s)  Ancillary TWBC 

Crematorium/cemetery 

depot and redundant 

service yard area  

9 x C3 

dwellings 

 

Car parking spaces  N/A 20  +20 

No. of storeys (indicative 

plans only) 

1 2.5 +2.5 

No. of residential units  0 9 +9 

 
4.0 PLANNING CONSTRAINTS 

• Mortuary Chapel within the Kent & Sussex Crematorium to the SW of the site is 
Grade II listed (statutory duty to preserve or enhance the significance of heritage 
assets under the Planning (Listed Buildings & Conservation Areas) Act 1990)  

• Inside Limits to Built Development (LBD) 

• Local Wildlife Site TW58 (plus 15m buffer) is to the south of the site 

• Potentially Contaminated Land  

• Tree Preservation Order 003/1986 covers an area formerly occupied by a strip of 
trees on the opposite side of the site’s SE boundary 

• Boundary between Kent and Sussex (TWBC and Wealden DC) is opposite the 
site entrance  

 
5.0 POLICY AND OTHER CONSIDERATIONS 

The National Planning Policy Framework (NPPF) 2021 
National Planning Practice Guidance (NPPG)  

 
 Site Allocations DPD (July 2016) 
 Policy AL/STR 1: Limits to Built Development  
 

Tunbridge Wells Borough Local Plan 2006 
Policy EN1: Development Control Criteria  

Policy EN8: Lighting 

Policy EN13: Tree and Woodland Protection 

Policy EN15: Statutory and non statutory ecological sites 

Policy H2: Small and intermediate sized dwellings  

Policy TP4: Access to the Road Network 

Policy TP5: Parking Provision with New Development 

Policy TP9: Cycle Parking 
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Tunbridge Wells Borough Core Strategy 2010  
Core Policy 1: Delivery of Development  

Core Policy 4: Environment  

Core Policy 5: Sustainable Design and Construction  

Core Policy 6: Housing Provision  

Core Policy 7: Employment Provision 

Core Policy 9: Tunbridge Wells 

  
Supplementary Planning Documents:  
Contaminated Land SPD 

 
Other documents:  
Kent Design Guide Review: Interim Guidance Note 3 (Residential parking);  

 
6.0 LOCAL REPRESENTATIONS 
 
6.01 Five site notices were displayed around the site and the surrounding roads in May 

2021. The application was also advertised in the local press. 
 
6.02 Seven individual representations have been received raising the following concerns; 

• Impact from overlooking and loss of light due to difference in levels between 
application site and Cypress Grove; 

• Allegation that not all graves within the site have been exhumed; 

• Impact on highway safety; 

• Pressure on foul drainage in the area; 

• Loss of historic boundary wall; 

• Design of development; 

• Insufficient parking; 

• Cumulative impact from developments on Wealden DC’s side; 

• Surface water drainage; 

• Alternative layout plan proposed by RTW Civic Society. 
 
7.0 CONSULTATIONS 
 Historic England 
7.01 (20/05/21) – no requirement to notify 
 
 Southern Water 
7.02 (14/06/21) – standard advice regarding SUDS systems and foul sewer connection 
 
 KCC Heritage 
7.03 (17/06/21) - The site of proposed development lies within a 19th century cemetery, 

identifiable on the 1st Ed OS map. Remains associated with the use of this land, 
including unidentified burials, may be impacted by this scheme. In view of the 
archaeological potential, a condition is recommended. 

 
 KCC Highways 
7.04 (18/08/21) - following additional comments: 

1. Please can the applicant confirm that there were no road works in Benhall Mill 
Road and traffic was free flowing during the collection of the speed data (Officer’s 
note: the applicant subsequently confirmed this). 

2. The highway authority does not agree that the recorded speeds equate with a 
43m visibility splay because adjustment to dry weather speeds in accordance 
with CA185, gives a required splay of 50.5m . However the plans demonstrate 
that this can be achieved, subject of course to point 1 above. 
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3. Further minor adjustment will be required through the S278 agreement to the 
proposed radius to satisfactorily accommodate the refuse vehicle, but this can be 
dealt with as part of the S.278 process. 

4. The impact of the development on the Pembury Corridor has not been fully 
assessed. However employing the distribution of trips on the network from nearby 
residential development indicates that a total of 6 trips are likely to use the 
corridor or pass through Royal Oak Junction in the AM and PM peaks . 
Accordingly a contribution of £6209 is requested . This contribution has been 
requested and secured from a number of other developments in the vicinity of 
this site and also in the wider vicinity of the corridor.  

5. Draw LPA’s attention to earlier comments regarding the Grampian condition to 
cover the proposed works to the highway. 

 
(24/06/21 – initial comments) 
Visibility splays 

7.05 The site lies within the 40mph limit and at pre-application stage the applicant was 
advised of the need to demonstrate visibility splays relating to the recorded 85th 
percentile speed of approaching traffic together with and details of the highway 
boundary. This has not been done. 

 
7.06 The submission relies on data collected by the site opposite in 2016. Unfortunately 

this data is now out of date being over three years old but furthermore does not 
reflect the change in character of the road that has taken place, nor has the 
submission taken account of the recent guidance regarding treatment of dry weather 
speeds as defined in CA185. The highway authority would therefore once again 
recommend that the visibility splays should be supported by recorded speed data. I 
would add that the site opposite was able to provide splays 2.4m x 120m which do 
not appear possible here. The collection of speed data is generally now acceptable to 
the highway authority but the applicant must be mindful of any emerging situation 
with respect to Covid and also any construction works in the area. 

 
Swept path analysis 

7.07 It appears that the full swept path has not been shown on the plan but it is evident 
that the refuse vehicle will encroach over the new footway opposite which will carry 
increased pedestrian flows and it will therefore be necessary to ease the radius at the 
access to avoid this hazard. 

 
7.08 Whilst the application is outline only it is also noted that the vehicle is shown to run 

across the service margin very close to the property boundary and the highway 
authority would expect improved clearance in an adopted layout. It is also requested 
that dimensions of the shared surfaces are annotated on the plan in due course . 

 
Pembury Corridor 

7.09 At pre-application the applicant was advised of the need for the TS to make 
assessment of the likely number of additional trips on the Pembury Road Corridor as 
a result of the development but this has not been done. As you will be aware, this 
area has been identified by KCC and TWBC as suffering from congestion and 
improvements are currently under consideration. 

 
7.10 Development which results in additional peak movement along this corridor is 

expected to contribute to these further studies and works. 
 
7.11 I would add that the trip rates employed here are lower than those used at the sites 

opposite and if these latter rates are employed it would give a total of 5 trips Am and 
6 trips PM. 
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7.12 The highway authority would welcome the opportunity to discuss this further with the 

LPA if required. 
 

Works to the highway 
7.13 Subject to receipt of satisfactory details above, a Grampian condition will be required 

to secure the offsite highway works being the removal of the layby and existing 
access point and reinstatement of footway. This matter was also discussed with your 
parking team at the time of the pre-application. 

 
 Wealden DC  
7.14 (02/06/21) – No objections. The outline application for redevelopment of the site for 

housing would present no strategic issues affecting Wealden District Council and in 
principle would appear to be an acceptable use of previously developed land in a 
sustainable location. 

 
 Mid Kent Environmental Protection 
7.15 (08/06/21) - The site is on one of the councils potentially contaminated land sites. 

Due to the previous land use a contaminated land study will be required to ensure 
the site is suitable for use. The site is unlikely to give rise to noise and odour 
nuisances. The site is not within an Air Quality Management Area (AQMA). The site 
is not situated within a Radon affected area. 

 
7.16 RECOMMENDATIONS: no objections subject to a contaminated land condition. 
 

TWBC Client Services  
7.17 (19/05/21) - Bins will be required to be purchased from TWBC by the developer or 

their client prior to the properties being sold or occupied. 
 
 TWBC Tree Officer  
7.18 (23/06/21) - best to keep the cypresses unless they are being replaced with mixed 

native species to support more wildlife on the site. According to the tree survey 
schedule 3m is ¼ of their average height; reducing them by that amount wouldn’t kill 
them but would probably be a bit excessive if formalizing the hedge is the goal. No 
strong views either way. 

 
 TWBC Conservation Officer 
7.19 (25/05/21) - This application is in outline form, for up to 9 dwellings, reserving all 

matters other than access. Indicative layout drawing and house floor plans have 
been provided. 

 
7.20 The cemetery is Victorian and includes the grade II listed Chapel, and three 

structures which are considered to be non-designated heritage assets of varying 
importance, including the lodge, brick workshop against wall, and the stone and brick 
boundary wall with decorative piers at the main entrance. 

 
7.21 The application includes a heritage statement appended to the design and access 

statement. Agree with the conclusions reached in the thorough and policy-based 
statement, based on the indicative form of the development. Agree the visual harm to 
the significance of the listed chapel, depending on layout and landscaping details at a 
later stage, is likely to be negligible due to distance and landscaping, but that the 
change of use will sever the historic connection. This will still be evident on historic 
maps, however, and so on record, and the only historic buildings on site to be 
removed are only of minor historic interest as part of the use of the service yard. 
Therefore, the contribution of the site towards the significance of the chapel, as is 
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well-articulated in the heritage statement, relates mainly to its functional relationship 
and understanding of the use of the spaces within the cemetery. The change of use 
to residential and change in character will cause harm, but this would be on the very 
low end of less than substantial given the minor role of the open service yard towards 
significance. The use of this space within the cemetery boundary has altered over 
time, and the service yard (of this size) is no longer required. Paragraph 196 of the 
NPPF therefore applies. 

 
7.22 For similar reasons in regards to the impact on the listed chapel, agree that there will 

be minimal impact on the lodge building, brick store building, and walls, as a 
non-designated heritage assets, with only a small amount of harm caused – 
paragraph 197 of the NPPF is therefore applicable. The brick store building will be 
totally lost, but its significance is largely due to its historic presence on site and 
evidential value as part of the former use. It is of no particular interest as a building 
otherwise, and its presence will remain a matter of record. Also agree that there is 
some potential heritage benefit given the intention to repair the boundary walls, which 
should be secured by condition in a reserved matters application. 

 
7.23 As access is part of the proposal, and the historic boundary wall is to be altered, 

would prefer to see an elevation drawing at 1:50 scale submitted to illustrate how the 
wall is to be returned/stopped - it is difficult to tell from the plan form. If necessary, 
this could form a condition. 

 
8.0 APPLICANT’S SUPPORTING COMMENTS (taken from page 10 of Design & 

Access Statement) 
 
8.01 The site is within the Limits of Built Development (LB) and is allocated as having 

potential for residential development under Policy AL/RTW 26. 
 
8.02 As noted in the Heritage Statement attached in the appendices, the proposals have 

been assessed and are considered not to cause harm to the significance of the 
various designated and non-designated heritage assets adjacent to the site. 

 
8.03 The scheme design proposes retaining trees and vegetation on the boundaries 

where possible and to supplement with additional planting to enhance the 
biodiversity, along with creating a landscaped ‘green’ zone on the eastern boundary 
and southern tip of the site. 

 
8.04 With the above measures to enhance the biodiversity implemented, it is still possible 

there may be some net loss of biodiversity across the site. It is proposed that this 
shortfall can be provided by enhancing the biodiversity value of the adjacent LWS at 
the cemetery. 

 
8.05 This proposal should also be balanced and assessed against the fact that the 

proposals are in a sustainable location and there is a need for housing and the 
council cannot currently demonstrate a five-year housing supply. 

 
8.06 The proposals in scale, density and layout are appropriate and complimentary to the 

surrounding context. 
 
8.07 The proposals will provide 9no. high quality dwellings in a sustainable and desirable 

location using a section of currently unused brownfield land. 
 
9.0 BACKGROUND PAPERS AND PLANS 
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9.01 Application form 
 Design & Access and heritage statement 
 Tree Survey 02/11/2020 
 02489 004 P1 (Existing Site Plan) 
 02489 003 P1 (Existing elevations) 
 Transport Statement (07/03/21) 
 Transport Statement (27/06/21) 
 Ecological Impact Assessment (04/11/20) 
 Biodiversity Net Gain Report (07/06/21) 
 Certificate of Exhumation dated 12/10/20 (sensitive document – not on website) 

E-mail from applicant dated 18/06/21 regarding exhumations (sensitive document – 
not on website) 

 E-mail from applicant in response to KCC Highways comments dated 20/08/21 
 
10.0 APPRAISAL 
 
10.01 The site is within the LBD where there is a presumption in favour of new 

development. The main issues are therefore considered to be design, residential 
amenity, highways/parking, the impact on trees, ecology, impact on heritage assets 
and other relevant matters. 

 
Principle of development 

10.02 Para 74 of the NPPF requires the Council to identify and update annually a supply of 
specific deliverable sites sufficient to provide a minimum of five years’ worth of 
housing against their housing requirement set out in adopted strategic policies, or 
against their local housing need where the strategic policies are more than five years 
old. In addition, there must be an additional buffer of 5% or 20%, depending on 
particular circumstances of the LPA.  

 
10.03 The Council currently cannot demonstrate a five year housing supply. Paragraph 11 

(d) of the NPPF states that where there are no relevant development plan policies, or 
the policies which are most important for determining the application are out-of-date, 
permission should be granted unless:  

 
“i. the application of policies in this Framework (listed in footnote 6) that protect areas 
or assets of particular importance provides a clear reason for refusing the 
development proposed; or  
ii. any adverse impacts of doing so would significantly and demonstrably outweigh 
the benefits, when assessed against the policies in this Framework taken as a 
whole.”  

 
10.04 Footnote 8 to the NPPF states that this includes, for applications involving the 

provision of housing, situations where the LPA cannot demonstrate a five year supply 
of deliverable housing sites (with the appropriate buffer, as set out in paragraph 73).  

 
10.05 Both parts of Para 11 (d) would potentially apply here as there is a listed building 

close to the site. Heritage assets are a matter referred to in Footnote 7 of the NPPF.  
 
10.06 The issue of sustainability is multi-faceted, incorporating economic, social and 

environmental considerations. The site is in a very accessible location due to its 
proximity to services/facilities. It is located within the LBD of Tunbridge Wells where 
adopted (but now out of date) Policy H5 of the Local Plan indicates that additional 
residential development can be acceptable. The provision of nine net additional 
dwellings would contribute to the Borough’s housing need, which would have social 
and economic benefits.  



 
Planning Committee Report 
8 December 2021 

 

 
 Loss of employment facilities 
10.07 The lawful use of this site is as a maintenance yard which operates on an ancillary 

basis to the TWBC cemetery and crematorium. It contains old, disused buildings and 
sheds in a poor state of disrepair, which are no longer fit for purpose. Planning 
permission has already been granted in October 2021 for the demolition of these 
buildings and their replacement with a new purpose-built depot structure within a 
smaller part of the site (21/01211/FULL). The applicant considers the part of the site 
subject to the current housing application is surplus to requirements as a 
maintenance yard. 

 
10.08 The site is within the Limits to Built Development and, given the extant permission no 

material loss of employment facilities/land is proposed. The proposal is considered to 
comply with Core Policy 7 (3) (when the wider crematorium and cemetery are 
considered as an employment use). Similarly, there is compliance with various NPPF 
policies that seek to re-use previously developed land (PDL). 

 
 Contamination issues and reinterment of graves 
10.09 The Mid Kent EP team have recommended a condition relating to contaminated land, 

which will be added (with minor changes for clarity). 
 
10.10 As the site was originally part of the cemetery, there were some existing historic 

‘paupers’ burials on and near the south-east boundary. These have been exhumed 
and were reinterred within the cemetery in late 2020. This process is covered by 
separate legislation (the Disused Burial Grounds (Amendment) Act 1981); 
responsibility for burial law and practice is overseen by the Ministry of Justice.  

 
10.11 Objectors allege that this work has either not been undertaken or is incomplete. The 

applicant employed a specialist exhumation company to survey the relevant 
area within the cemetery identified for possible future development. The human 
remains in question had been interred within the cemetery in the 1800s. It was 
expected that not all remains would be found, due to the length of time that they had 
been buried. 
 

10.12 Following extensive excavation works, four graves on the SE boundary were 
identified to be holding human remains. These were respectfully exhumed and 
reinterred. A certificate of clearance was duly issued by the specialist exhumation 
company in October 2020 certifying that this process had been completed. 

 
10.13 The applicant also advises that when it became apparent that there would be a 

requirement for exhumations to take place, the TWBC Bereavement Services 
Manager consulted with the Friends of Tunbridge Wells Cemetery and they were 
kept updated throughout the process. 

 
10.14 Ultimately the applicant has provided evidence that this matter has been dealt with 

through the appropriate legal channels. Should any unexhumed graves be found 
during the development this would be primarily addressed under the separate 
non-planning legislation and processes outlined above. The contamination condition 
also addresses the removal of any associated contaminants. 

 
 Highway safety 
10.15 The proposal involves the construction of a new access on to Benhall Mill Road. KCC 

Highways agree in their final comments that the necessary visibility splays can be 
provided and that minor adjustments will be required to the access point to 
satisfactorily accommodate a refuse vehicle, but this can be dealt with as part of the 
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S.278 agreement process with the highway authority. This agreement would also 
address the removal of the highway parking bay. They also recommend a 
pre-commencement condition relating to highways works. 

 
10.16 KCC refer to the impact of the development on the Pembury Corridor and consider it 

has not been fully assessed by the applicant. However, their own estimation 
indicates that a total of 6 trips are likely to use the corridor or pass through the Royal 
Oak Junction in the AM and PM peaks. Accordingly, a contribution of £6209.00 is 
requested, which the applicant has agreed to secure via a Unilateral Undertaking 
between TWBC and KCC. Mid Kent Legal Services have advised the contribution is 
to be secured between TWBC Estates (i.e. as the landowner) and KCC Highways, 
therefore a Memorandum of Understanding is not required (as no payments would be 
made to TWBC, only to KCC). This contribution has been requested and secured 
from several other developments in the vicinity of this site and also in the wider 
vicinity of the corridor. 

 
10.17 KCC raise no objection to the indicative parking levels within the development (two 

spaces per dwelling plus two visitor spaces) which accords with adopted KCC 
parking standards. 

 
 Designated and non-designated heritage assets 
10.18 This site is within the historic cemetery which includes a grade II listed chapel, and 

associated wall and lodge (the latter is outside the site) which are considered to be 
non-designated heritage assets.  

 
10.19 The Conservation Officer agrees with the conclusions reached in the heritage  

statement, based on the indicative form of the development. The visual harm 
to the significance of the listed chapel, depending on layout and landscaping details 
at a later stage, is likely to be negligible due to distance and landscaping. Whilst the 
change of use will sever the historic connection, it will still be evident on historic 
maps, however, and so on record. The only historic buildings on site to be removed 
are only of minor historic interest and already have planning permission to be 
removed. 

 
10.20 The contribution of the site towards the significance of the chapel relates mainly to its 

functional relationship and understanding of the use of the spaces within the 
cemetery. The change of use to residential and change in character will cause harm 
on the very low end of less than substantial given the minor role of the open service 
yard towards significance.  

 
Summary of impact upon designated heritage assets and Para 202 balancing 
exercise 

10.21 Planning legislation requires that, when considering whether to grant planning 
permission for development which affects the setting of listed buildings, the LPA shall 
have special regard to the desirability of preserving or enhancing the character of the 
area and to the special character of the listed building. These matters should be 
accorded considerable importance and weight when weighing this factor in the 
balance with other 'material considerations' which have not been given this special 
statutory status.  

 
10.22 Some harm would arise from the proposal towards the setting of designated and 

non-designated heritage assets, as set out above. The resulting harm to the listed 
building is considered to be at the very low end of ‘less than substantial’ and thus 
there is a presumption against the grant of planning permission. However, such a 
presumption may be overridden in favour of development which is desirable on the 
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ground of some other public interest. This is expressed in the wording of NPPF Para 
202. The benefits of the scheme that can be considered to be in the public interest 
are primarily the provision of nine dwellings in a sustainable location and the 
associated economic benefits that would occur from future residents of the dwellings. 
Some weight can also be given to the remediation of hitherto contaminated land 
which would otherwise not occur. 

 
 Non-designated heritage assets (NDHAs) 
10.23 For similar reasons in regard to the impact on the listed chapel, the CO agrees that 

there will be minimal impact on the lodge building, brick store building, and walls, as 
NDHAs. In line with the assessment of the depot application, they are not considered 
curtilage listed. These are already permitted to be removed via the October 2021 
permission for the new depot building. In any event the CO deems them to have very 
limited significance/interest; plus there is some potential heritage benefit from the 
application given the intention to repair the boundary walls, which can be secured by 
condition. 

 
10.24 NPPF para 203 states that ‘In weighing applications that directly or indirectly affect 

non-designated heritage assets, a balanced judgement will be required having regard 
to the scale of any harm or loss and the significance of the heritage asset.’. In this 
case a condition can require the appropriate works to the wall, the scale of loss/harm 
is very limited and on balance these matters do not amount to a refusal reason. 

 
10.25 The archaeology condition recommended by KCC can be added. 
 

Design, layout and landscaping 
10.26 In design terms the proposal falls to be considered against the relevant policies and 

guidance at local and national level. LP Policy EN1 requires the design of a proposal 
to respect the context of its site and that the proposal would not result in the loss of 
significant buildings, related spaces, trees, shrubs, hedges, or other features 
important to the character of the built up area. CP4 (1) requires the Borough’s urban 
landscapes to be conserved and enhanced.  
 

10.27 Part 12 of the NPPF addresses good design, which is a key aspect of sustainable 
development (para 126). Para 130, inter alia, requires that developments respond to 
local character and reflect the identity of local surroundings and materials, whilst not 
preventing or discouraging appropriate innovation; also that they are visually 
attractive as a result of good architecture and appropriate landscaping.  
 

10.28 The application has been made in outline form. The submitted plans, including the 
layout, design and positioning of the proposed dwellings and internal access road are 
indicative in nature only. Nevertheless, the small size of the site would make it 
difficult to significantly depart from the indicative layout, not least because the new 
access point would be fixed by the outline permission. 
 

10.29 As set out by the Conservation & Urban Design Officer, the site contributes little to 
the setting of the cemetery and is separated from it by the tall leylandii hedge. There 
are no public views in to the cemetery through the site and it appears as little more 
than disused waste ground. There are modern housing estates to the south east 
(Cypress Grove) and opposite to the east/north east (Frank Rosier Way and George 
Smart Close). Both have the appearance of backland development serving a series 
of cul-de-sacs and the indicative layout shown here is very similar. The layout is also 
dictated somewhat by the shallow nature of the site (compared to Cypress Grove, for 
example).  
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10.30 There clearly will be a loss of open space however the value of this open space is 
very limited. The indicative plans show a development with landscaping (some of it 
ecology-led) is possible. The dwellings are indicated to be of a similar modest scale 
and height as the nearby estate houses. They have been shown to follow the general 
pattern and character of development in the area and of a comparable footprint and 
plot/garden size to the surrounding dwellings. There is likely to be some minor tree 
removal; the only trees of any value on site are the B1-rated silver birches T4 (on the 
Benhall Mill Road boundary) and T12 (in amongst the hedge on the cemetery 
boundary), both of which can be retained. Neither of these are protected and have an 
anticipated remaining lifespan of 20-40 years. There is potential for new tree planting 
within the indicative layout. 
 

10.31 The specific design details are not matters to be considered at this stage, apart from 
those associated with the access. Final layout, scale and mass are matters that 
would be dealt with in detail within the Reserved Matters stage. However, the broad 
plan of two storey dwellings is considered appropriate in this location. It is considered 
the numbers and mix of dwellings can be satisfactorily provided in this location based 
on the submitted layout plan. The dwellings can be accommodated on the application 
site without being too close to the site boundaries or leading to a cramped/ 
overdeveloped appearance where it would not be possible to incorporate sufficient 
parking or landscaping.  

 
 Ecology 
10.32 The application includes a preliminary ecological assessment. This concludes that 

the site is of negligible importance as it is dominated by buildings, hard standing and 
bare ground.  

 
10.33 One of the buildings (the building adjacent to the highway) supports an occasionally 

used day bat roost. For compliance, this building will be dismantled under a method 
statement licensed by Natural England. This is a separate legislative process.  

 
10.34 The appraisal notes that there is also the opportunity to enhance the development for 

local wildlife in the long-term through measure such as bird, bat and hedgehog 
boxes, plus planting. This can be conditioned. 

 
Residential amenity 

10.35 The nearby residential uses that could potentially be affected by the development are 
within Cypress Grove (Nos. 4-10). The dwellings to the east/north east are separated 
by the highway.  

 
10.36 The rear walls of Nos 5-7 are 10-13m from the site boundary. No.8 is closer (6.5m – 

7.5m). The side wall of No.9 is 5.5 – 7.5m back, although this property has 
permission (ref: 20/03525/FULL) for a two storey extension very close to the 
boundary, with first floor secondary bedroom windows facing the site. The Cypress 
Grove dwellings are at a slightly lower level than the application site.  

 
10.37 The indicative drawings show two storey dwellings positioned 10.2 – 12m from the 

common boundary, which is marked by a brick wall. The layout, design and 
appearance of the development is not fixed at this stage. Should the layout which is 
submitted at the later Reserved Matters stage reflect the indicative outline drawings, 
Bathrooms (which can then use obscured windows) could be sited at the rear of 
these dwellings. Obscured glazing and angled windows can also be used, where 
appropriate. For example, first floor windows angled to the north and south 
respectively could be used on Unit 6 which would divert views away from the rear 
garden of 9 Cypress Grove; two first floor windows angled to the south on Unit 7 
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would achieve the same outcome, with 7 Cypress Grove some distance away. A 
similar technique on Unit 9 would divert direct views away from the rear gardens of 
Units 5 & 6. 

 
10.38 Unit 8 is slightly more problematic given its relationship to 7 Cypress Grove. It may 

be that greater use of obscure glazing at first floor level of the rear elevation will be 
necessary here. 

 
10.39 It is considered important at this juncture to distinguish between overlooking (and a 

consequential loss of privacy) and merely being able to ‘see’ towards another 
property. The separation distance between the indicatively shown eastern group of 
new dwellings and Cypress Grove is such that substantial harm contrary to Policy 
EN1 of the Local Plan through overlooking or loss of privacy is not considered to be 
caused. 

 
10.40 Policy EN1 also addresses a loss of outlook from nearby occupiers. For an ‘outlook’ 

to be substantially harmed the impact must be far greater than a simple change of 
view. The preservation of a private view or the corresponding impact on adjoining 
property values through the loss of that view are not material planning 
considerations. The indicative separation distances between the proposed dwellings 
and those around it are not considered to create any overshadowing, substantial loss 
of light or overbearing impact such that the application should be refused. This is a 
built up residential area where some degree of overlooking between dwellings is to 
be expected. 

 
10.41 The position and location of the dwellings relative to those around them, the 

distances between existing and proposed dwellings and the ability to mitigate these 
impacts is such that no harm to residential amenity through overlooking, loss of 
outlook or similar matters is considered to be caused. 

 
 New dwellings 
10.42 The dwellings themselves are not considered to be unduly shaded by surrounding 

development and the private amenity spaces are not considered to be cramped or 
restricted in size. The existing trees to be retained are not considered to adversely 
restrict light flow or outlook to the new dwellings. 
 

11.0 RECOMMENDATION -  
 

A) Grant planning permission subject to the completion of a legal agreement 
under section 106 of the Town and Country Planning Act 1990 (as amended), in a 
form to be agreed by the Head of Legal Partnership Mid Kent Legal Services by 8 
February 2022 (unless a later date be agreed by the Head of Planning Services) to 
secure the following; 

 

• A contribution of £6209.00 towards mitigation of the highways impact of the 
development upon the Pembury Road corridor 

 
AND  
 

Subject to the following conditions; 
 
(1) Approval of the details of the layout, scale, landscaping and appearance (hereafter 

called "the Reserved Matters") shall be obtained from the Local Planning Authority in 
writing before development commences and the development shall be carried out as 
approved. 
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Reason: To comply with the provisions of Article 3 of the Town and Country Planning 
(Development Management Procedure Order) 2015 and Section 92 of the Town and 
Country Planning Act 1990 as amended by Section 51 of the Planning and 
Compulsory Purchase Act 2004. 

 
(2) Application for approval of the Reserved Matters shall be made to the Local Planning 

Authority not later than the expiration of 3 years from the date of this permission. 
The development hereby permitted shall be begun not later than the expiration of 2 
years from the date of approval of the last of the Reserved Matters to be approved. 

 
Reason: To comply with the provisions of Article 3 of the Town and Country Planning 
(Development Management Procedure) Order 2015 and Section 92 of the Town and 
Country Planning Act 1990 as amended by Section 51 of the Planning and 
Compulsory Purchase Act 2004. 

 
(3) The development hereby permitted shall be carried out in accordance with the 

following approved plans: 
 

Drawing number 001 P1, 010 P1 (insofar as the details shown relate to the access to 
the development); 

 
Reason: To clarify which plans have been approved 

 
(4) Details submitted pursuant to Condition (1) shall show detailed plans and information 

regarding the following aspects of the proposed development. The development shall 
be carried out in accordance with the approved details; 

 
a) The layout, position and widths of all footpaths and roads, along with the materials 
to be used for final surfacing; 

 
b) The storage and screening of refuse and recycling areas; 
 
c) The alignment, height and materials to be used in the construction of all walls, 
fences or other means of enclosure; 

 
d) Written details including source/manufacturer, of bricks, tiles and cladding 
materials to be used externally; 

 
e) Details of the existing and proposed ground levels detailing any changes to levels 
and including finished ground floor slab levels and any retaining structures and areas 
of cut and fill. Such matters to be demonstrated through long-sections showing how 
the site relates to surrounding development. 
 
f) Details of alterations to the boundary wall to create the access point in block plan 
form to provide appropriate clearance for all vehicles entering and egressing the site 
plus an inbuilt pedestrian access, along with an elevation drawing at 1:50 scale 
submitted to illustrate how the wall is to be returned/stopped. 
 
f) Details of all repair works to the boundary wall, including a schedule and timetable 
of works, a method statement for demolition by hand and reuse of salvageable 
materials as well as a specification for any new materials (which shall be undertaken 
before any works of partial demolition of the stone boundary wall and pier 
commence); 
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The development shall be carried out in accordance with the approved details. 
 
Reason: To ensure the build quality of the development and in the interests of visual 
amenity. To preserve the setting of the listed building and the significance of the 
non-designated heritage asset. In the interests of highway and pedestrian safety 

 
(5) All hard and soft landscape works approved pursuant to condition (1) shall be carried 

out in accordance with the approved details.  
 

The works shall be carried out prior to the occupation of any part of the development 
or in accordance with the implementation programme approved by the Local 
Planning Authority. Thereafter, the approved landscaping/tree planting scheme shall 
be carried out fully within 12 months of the completion of the development. Any trees 
or other plants which within a period of five years from the completion of the 
development die, are removed or become seriously damaged or diseased shall be 
replaced in the next planting season with others of a similar size and species unless 
the Local Planning Authority give prior written permission to any variation. 

 
Reason: In the interests of visual amenity. 

 
(6) Notwithstanding the submitted details, no development shall take place until an 

Arboricultural Impact Assessment (AIA), Arboricultural Method Statement (AMS) and 
details of tree protection in accordance with the current edition of BS 5837 have been 
submitted to and approved in writing by the Local Planning Authority.  

 
The approved development shall then be carried out in such a manner as to avoid 
damage to the existing trees, including their root systems, and other planting to be 
retained by observing the following: 
 
(a) All trees to be preserved shall be marked on site and protected during any 

operation on site by temporary fencing in accordance with the approved Tree 
Protection Plan and Arboricultural Method Statement. Such tree protection 
measures shall remain throughout the period of construction 

 
(b) No fires shall be lit within the spread of branches or upwind of the trees and 

other vegetation; 
 
(c)  No materials or equipment shall be stored within the spread of the branches 

or Root Protection Area of the trees and other vegetation; 
 
(d)  No roots over 50mm diameter shall be cut, and no buildings, roads or other 

engineering operations shall be constructed or carried out within the spread of 
the branches or Root Protection Areas of the trees and other vegetation; 

 
(e)  Ground levels within the spread of the branches or Root Protection Areas  

(whichever the greater) of the trees and other vegetation shall not be raised 
or lowered in relation to the existing ground level, except as may be otherwise 
agreed in writing by the Local Planning Authority. 

 
(f) No trenches for underground services shall be commenced within the Root 

Protection Areas of trees which are identified as being retained in the 
approved plans, or within 5m of hedgerows shown to be retained without the 
prior written consent of the Local Planning Authority.  Such trenching as 
might be approved shall be carried out to National Joint Utilities Group 
recommendations. 
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Reason: Pursuant to Section 197 of the Town and Country Planning Act 1990 and to 
protect and enhance the appearance and character of the site and locality. To 
safeguard existing trees to be retained and to ensure a satisfactory setting and 
external appearance to the development.  

 
(7) No development shall take place until a detailed scheme of biodiversity avoidance, 

mitigation and enhancement (which follows the recommendations of the submitted 
Preliminary Ecological Appraisal) has been submitted to and approved in writing by 
the Local Planning Authority.  

 
The approved scheme shall take account of any protected species that have been 
identified on the site, and in addition shall have regard to the enhancement of 
biodiversity generally. It shall include details of management of all communal areas 
and landscape features and a timetable for implementation. It shall be implemented 
in accordance with the approved proposals within it and shall be carried out in 
perpetuity unless otherwise agreed in writing by the Local Planning Authority. 

 
Reason: To protect the existing populations of protected species and to improve their 
habitat on the site.  

 
(8) Details submitted pursuant to Condition (1) shall show areas designated as vehicle 

parking space and turning. 
 

These shall be provided, surfaced and drained (where appropriate) in accordance 
with details submitted to and approved in writing by the Local Planning Authority 
before the use is commenced or the premises occupied, and shall be retained for the 
use of the occupiers of, and visitors to, the development.  
 
No permanent development, whether or not permitted by the Town and Country 
Planning (General Permitted Development) (England) Order 2015 (or any Order 
revoking and re-enacting that Order), shall be carried out on that area of land so 
shown or in such a position as to preclude vehicular access to this reserved parking 
and turning space. 

 
Reason: Development without provision of adequate accommodation for the parking 
of vehicles is likely to lead to parking inconvenient to other road users 

 
(9) Notwithstanding the provisions of the Town and Country Planning (General Permitted 

Development) Order (England) 2015 (or any Order revoking or re-enacting that Order 
with or without modification), no development shall be carried out within Classes A, 
B, C, D, E or F of Part 1 of Schedule 2 of that Order (or any Order revoking and 
re-enacting that Order) without prior planning permission from the Local Planning 
Authority. 

 
Reason: In the interests of protecting amenity and the character of the countryside 
and AONB 

 
(10) Prior to the commencement of development the applicant, or their agents or 

successors in title, will secure and implement: 
 

i archaeological field evaluation works in accordance with a specification and written 
timetable which has been submitted to and approved by the Local Planning Authority; 
and 
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ii further archaeological investigation, recording and reporting, determined by the 
results of the evaluation, in accordance with a specification and timetable which has 
been submitted to and approved by the Local Planning Authority 
 
Reason: To ensure that features of archaeological interest are properly examined 
and recorded. 

 
(11) The development hereby permitted shall not be commenced (unless otherwise stated 

below) until the following components of a scheme to deal with the risks associated 
with contamination of the site shall have been submitted to and approved, in writing, 
by the local planning authority: 

 
1) A preliminary risk assessment which has identified: 
 - all previous uses 
 - potential contaminants associated with those uses 
 - a conceptual model of the site indicating sources, pathways and receptors 
 - potentially unacceptable risks arising from contamination at the site. 
  
2) A site investigation, based on (1) to provide information for a detailed assessment 
of the risk to all receptors that may be affected, including those off site. 
  
3) A remediation method statement (RMS) based on the site investigation results and 
the detailed risk assessment (2). This should give full details of the remediation 
measures required and how they are to be undertaken, and shall include a 
programme for remediation. The RMS should also include a verification plan to detail 
the data that will be collected in order to demonstrate that the works set out in the 
RMS are complete and identifying any requirements for longer-term monitoring of 
pollutant linkages, maintenance and arrangements for contingency action. 
  
4) A Closure Report shall be submitted upon completion of the works. The closure 
report shall include full verification details as set out in 3. This should include details 
of any post remediation sampling and analysis, together with documentation 
certifying quantities and source/destination of any material brought onto or taken 
from the site. Any material brought onto the site shall be certified clean. 
  
Any changes to these components require the express permission of the local 
planning authority. The scheme shall thereafter be implemented as approved. 
  
Reason: To ensure that risks from land contamination to the future users of the land 
and neighbouring land are minimised, together with those to controlled waters, 
property and ecological systems, and to ensure that the development can be carried 
out safely without unacceptable risks to workers, neighbours and other offsite 
receptors.  

 
(12) Prior to the first occupation of the development hereby approved, the existing 

buildings shown to be removed shall be demolished. 
 
Reason: In the interests of visual amenity and to provide sufficient space for parking, 
turning and the proposed landscaping. 

 
(13) Prior to commencement of any works on site, details of all off site highway works 

(including those to remove the layby and existing access point and reinstate the 
footway) shall be submitted to and approved in writing by the Local Planning 
Authority. The works shall be carried out in accordance with approved plans prior to 
first occupation of the development hereby approved. 
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Reason: In the interests of highway safety. 

 
(14) Notwithstanding the submitted drawings and all supporting documentation, prior to 

the installation of any external lighting (where applicable) full details shall be 
submitted to and approved in writing by the Local Planning Authority. Details shall 
include a lighting layout plan with beam orientation and a schedule of light equipment 
proposed (mounting height and aiming angles).  
 
The submitted lighting scheme shall be informed by an ecologist to limit the impact  
upon protected species from artificial light sources. The approved scheme shall be 
installed, maintained and operated in accordance with the approved details unless 
the Local Planning Authority gives its written consent to the variation.  

 
Reason: To protect the appearance of the area, the environment and wildlife/local 
residents from light pollution. 
 

(15) All existing hedges and trees shall be retained, unless shown on the approved 
drawings as being removed. All hedges and trees on and immediately adjoining the 
site shall be protected from damage for the duration of works on the site.   
 
Any parts of hedges or hedgerows removed without the Local Planning Authority’s 
prior written consent or which die or become, in the opinion of the Local Planning 
Authority, seriously diseased or otherwise damaged within five years following 
contractual practical completion of the approved development shall be replaced as 
soon as is reasonably practicable and, in any case, by not later than the end of the 
first available planting season, with plants of such size and species and in such 
positions as may be agreed in writing with the Local Planning Authority. 
 
Reason: To ensure the continuity of amenity afforded by existing hedges 

 
INFORMATIVES 
 

1) As the development involves demolition and / or construction, compliance with the 
Mid Kent Environmental Code of Development Practice is expected. 

 
2) Adequate and suitable measures should be carried out for the minimisation of 

asbestos fibres during demolition, so as to prevent airborne fibres from affecting 
workers carrying out the work, and nearby properties. Only contractors licensed by 
the Health and Safety Executive should be employed. 
 
Any redundant materials removed from the site should be transported by a registered 
waste carrier and disposed of at an appropriate legal tipping site. 
 

3) Planning permission does not convey any approval for construction of the required 
access or any other works within the highway for which the developer will need to 
enter into a S.278 agreement with the highway authority . Please contact the 
Agreements Team to progress this matter (03000 418181) 

 
4) it is the responsibility of the applicant to ensure, before the development is 

commenced, that all necessary highway approvals and consents where required are 
obtained and that the limits of highway boundary are clearly established in order to 
avoid any enforcement action being taken by the Highway Authority. 
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Across the county there are pieces of land next to private homes and gardens that do 
not look like roads or pavements but are actually part of the road. This is called 
‘highway land’. Some of this land is owned by The Kent County Council (KCC) whilst 
some are owned by third party owners. Irrespective of the ownership, this land may 
have ‘highway rights’ over the topsoil. 

 
Information about how to clarify the highway boundary can be found at 
https://www.kent.gov.uk/roads-and-travel/what-we-look-after/highway-land/highway-b
oundary-enquiries 
 
The applicant must also ensure that the details shown on the approved plans agree 
in every aspect with those approved under such legislation and common law. It is 
therefore important for the applicant to contact KCC Highways and Transportation to 
progress this aspect of the works prior to commencement on site. 
 

5) For the Reserved Matters application (or any subsequent full planning application) 
the developer will need to give detailed consideration to the design, positioning, 
orientation, layout and internal room layout of dwellings in the area adjoining Cypress 
Grove. 

 
B If the applicants fail to enter into such agreement by 8 February 2022 The Head of 
Planning Services shall be authorised to REFUSE PERMISSION for the following 
reasons (unless a later date be agreed by the Head of Planning Services): 
 

1) The proposal would not provide a developer contribution towards mitigation of the 
highways impact of the development upon the Pembury Road corridor and would 
therefore conflict with Policy TP4 of the Tunbridge Wells Borough Local Plan 2006 
and the National Planning Policy Framework. 

 
Case Officer: Richard Hazelgrove 
 
NB For full details of all papers submitted with this application please refer to the relevant 
 Public Access pages on the council’s website. 
 
 The conditions set out in the report may be subject to such reasonable change as is 
 necessary to ensure accuracy and enforceability. 

 
 

https://www.kent.gov.uk/roads-and-travel/what-we-look-after/highway-land/highway-boundary-enquiries
https://www.kent.gov.uk/roads-and-travel/what-we-look-after/highway-land/highway-boundary-enquiries

